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DETAILED ACTION 

Election/Restrictions 

1 . Applicant's election without traverse of Group 1 , claims 46-49 in the reply filed 
on 2-20-09 is acknowledged. Accordingly, claims 40-49 are pending and examined on 
the merits and claims 50-59 are withdrawn as drawn to non-elected inventions. 

Claim Rejections - 35 USC §112 

2. The following is a quotation of the second paragraph of 35 U.S.C. 1 12: 

The specification shall conclude with one or more claims particularly pointing out and distinctly 
claiming the subject matter which the applicant regards as his invention. 

3. Claims 40 and 42 are rejected under 35 U.S.C. 112, second paragraph, as being 
indefinite for failing to particularly point out and distinctly claim the subject matter which 
applicant regards as the invention. 

4. Regarding claim 40, the phrase "such as" renders the claim indefinite because it 
is unclear whether the limitations following the phrase are part of the claimed invention. 
See MPEP§ 2173.05(d). 

5. A broad range or limitation together with a narrow range or limitation that falls 
within the broad range or limitation (in the same claim) is considered indefinite, since 
the resulting claim does not clearly set forth the metes and bounds of the patent 
protection desired. See MPEP § 2173.05(c). Note the explanation given by the Board 
of Patent Appeals and Interferences in Ex parte Wu, 10 USPQ2d 2031 , 2033 (Bd. Pat. 
App. & Inter. 1989), as to where broad language is followed by "such as" and then 
narrow language. The Board stated that this can render a claim indefinite by raising a 
question or doubt as to whether the feature introduced by such language is (a) merely 
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exemplary of the remainder of the claim, and therefore not required, or (b) a required 
feature of the claims. Note also, for example, the decisions of Ex parte Steigewald, 1 31 
USPQ 74 (Bd. App. 1961); Ex parte Hall, 83 USPQ 38 (Bd. App. 1948); and Ex parte 
Hasche, 86 USPQ 481 (Bd. App. 1949). In the present instance, claim 42 recites the 
broad recitation "contoured surface," and the claim also recites "which may include 
projections which may be in the form of spikes" which is the narrower statement of the 
range/limitation. For purposes of examination claim 42 will be interpreted to require 
only the broadest limitation of "contoured surfaces." 

Claim Rejections - 35 USC § 102 

6. The following is a quotation of the appropriate paragraphs of 35 U.S.C. 1 02 that 
form the basis for the rejections under this section made in this Office action: 

A person shall be entitled to a patent unless - 

(b) the invention was patented or described in a printed publication in this or a foreign country or in public 
use or on sale in this country, more than one year prior to the date of application for patent in the United 
States. 

7. Claims 40, 41 , 46 and 48 are rejected under 35 U.S.C. 1 02(b) as being 
anticipated by WIPO PCT Application Publication No. WO93/00298 to Steger ("Steger") 
as evidenced by U.S. Patent No. 5,198,118 to Heskett ("Heskett"). 

8. As to claim 40, Steger teaches a water distribution system (10), including one or 
more circulation members (29), such as a shower assembly (See title) through which 
water can pass, wherein one or more decontaminating members are restrainably 
located (See page 8 lines 10-15, and page 4 lines 29-31) within the or each circulating 
member and freely movable there (See page 6 lines 11-26), the or each 
decontaminating member having an outer surface of an antibacterial material (page 4 
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line 35 - page 5 line 2; look to Heskett col. 3 lines 25-35 for further evidence that 
copper, zinc, and alloys thereof have bactericidal properties). 

9. As to claim 41 , because the particles are freely movable they will inherently 
collect, under the forces of gravity, in the lowermost part of the chamber, when no water 
is passing through the device because they are metal. 

1 0. As to claim 46, a filter means is provided downstream for restraining the 
decontaminating members (See 35 Fig. 4 and page 8 lines 10-15). 

11. As to claim 48, the filter is mesh (See page 8 lines 14 and line 27). 

Claim Rejections - 35 USC § 103 

12. The following is a quotation of 35 U.S.C. 1 03(a) which forms the basis for all 
obviousness rejections set forth in this Office action: 

(a) A patent may not be obtained though the invention is not identically disclosed or described as set 
forth in section 102 of this title, if the differences between the subject matter sought to be patented and 
the prior art are such that the subject matter as a whole would have been obvious at the time the 
invention was made to a person having ordinary skill in the art to which said subject matter pertains. 
Patentability shall not be negatived by the manner in which the invention was made. 

13. The factual inquiries set forth in Graham v. John Deere Co., 383 U.S. 1 , 148 
USPQ 459 (1966), that are applied for establishing a background for determining 
obviousness under 35 U.S.C. 103(a) are summarized as follows: 

1 . Determining the scope and contents of the prior art. 

2. Ascertaining the differences between the prior art and the claims at issue. 

3. Resolving the level of ordinary skill in the pertinent art. 

4. Considering objective evidence present in the application indicating 
obviousness or nonobviousness. 

14. Claims 42, 44, 46, and 47 are rejected under 35 U.S.C. 103(a) as being 
unpatentable over Steger as evidenced by Heskett. 
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1 5. As to claim 42, Steger teaches that the particles are finely divided metal alloy. It 
would have been obvious to a person of ordinary skill in the art to provide a contoured 
surface to the finely divided metal, because it is known to those skilled in the art that a 
surface with contours allows for greater surface contact and more efficient 
decontaminating. 

16. As to claim 44, Steger teaches that the particles are finely divided metal which 
are freely movable in the chamber. The water also creates a cyclonic flow which 
causing intermingling between the water and the particulate (see page 6 lines 15-20). 
This constantly circulating intermingling creates a plurality of instantaneous passages 
through the decontaminating members, through which any particular volume of water 
may travel. 

1 7. As to claim 45, Steger teaches that the particles are copper, zinc or mixtures 
thereof (Steger page 6 lines 1-3). The particles will sink in the water because they are 
metal. 

18. As to claim 47, Steger as evidenced by Heskett teach the device of claim 46, but 
Steger is silent as to the material used to construct the filter. However, it is within the 
skill and knowledge of a person of ordinary skill in the art to construct the filter mesh 
from the same material as the decontaminating members, which in this case is copper, 
zinc, a mixture thereof, or an alloy, in order to prevent an electrochemical reaction 
between the filter and the members, to provide extra decontamination, and to mitigate 
mechanical wear and erosion of either the members or the mesh based on differing 
Mohs hardnesses, which could occur if different materials were used. Therefore, it 
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would have been obvious to a person of ordinary skill in the art to use copper, zinc, a 
mixture thereof, or an alloy for producing the filter in order to prevent an electrochemical 
reaction, provide extra decontamination, and/or to mitigate mechanical wear and 
erosion. 

1 9. Claim 43 and 49 are rejected under 35 U.S.C. 1 03(a) as being unpatentable over 
Steger as evidenced by Heskett as applied to claim 40 above, and further in view of 
U.S. Patent No. 5,008,011 to Underwood ("Underwood"). 

20. As to claim 43, Steger as modified by Heskett teach the use of finely divided 
decontaminating members, but do not teach that the members are in the form of a body 
of mesh. Underwood teaches the use of a mesh of copper-zinc alloy as an alternative 
to fine particles (See Underwood col. 3 lines 25-35, random oriented strands reads 
on a "mesh" as applicant does not require the mesh to be woven). Underwood 
teaches that the use of a mesh treatment member aids in the prevention of treatment 
agent washing out of the housing (See Underwood col. 3 lines 34-36). Therefore, it 
would have been obvious to a person of ordinary skill in the art at the time of invention 
to provide a mesh treatment agent in the chamber of Steger in order to aid in preventing 
the treatment agent from washing out of the housing. 

21 . As to claim 49, Steger as evidenced by Heskett teach the system of claim 48, but 
do not clearly describe how the body of mesh is attached to the circulation member. 
Steger appears to show that the mesh body has a washer and is physically restrained 
by a lip within the housing (See Steger Fig. 4), which may use friction to fit snuggly. 
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Notwithstanding, Underwood teaches the use of a friction fitting, which uses water 
pressure to tightly engage the housing (See Underwood Fig. 3 and col. 3 lines 1-24). 
A person of ordinary skill would also know that a friction fitting allows for minute 
independent expansion and contraction of the separate parts. It is also within the skill of 
a person to use the friction fitting of Underwood in order to obviate the need for glue, 
cement, or solder which can deteriorate from dissolving in the water, and also be 
breached by the frequent and rapid temperature changes that the running water 
imparts. Therefore, it would have been obvious to a person of ordinary skill in the art at 
the time of invention to select a friction fitting for the filter mesh based on the benefit it 
provides over alternate means of affixing the mesh to the housing. 

Conclusion 

Any inquiry concerning this communication or earlier communications from the 
examiner should be directed to Lucas Stelling whose telephone number is (571 )270- 
3725. The examiner can normally be reached on Monday through Thursday 12:00PM 
to 5:00PM. 

If attempts to reach the examiner by telephone are unsuccessful, the examiner's 
supervisor, Duane Smith can be reached on 571-272-1 166. The fax phone number for 
the organization where this application or proceeding is assigned is 571-273-8300. 
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Information regarding the status of an application may be obtained from the 
Patent Application Information Retrieval (PAIR) system. Status information for 
published applications may be obtained from either Private PAIR or Public PAIR. 
Status information for unpublished applications is available through Private PAIR only. 
For more information about the PAIR system, see http://pair-direct.uspto.gov. Should 
you have questions on access to the Private PAIR system, contact the Electronic 
Business Center (EBC) at 866-217-9197 (toll-free). If you would like assistance from a 
USPTO Customer Service Representative or access to the automated information 
system, call 800-786-9199 (IN USA OR CANADA) or 571-272-1000. 

las 3-1 3-09 /Matthew O Savage/ 

Primary Examiner, Art Unit 1797 



